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i TR, ATSATIHE Tl IR i Toiel RaTeTl i SNl | Jew &l 81 “His nature is
not the visible physical universe but the creative participle operating in it.”'*

IR TR % GHM A i M 1 H SAFETcAT A & | W Fad & 6 e
(T = i Sk, GO TR % TEE W HT I RS —

“BTAAIST ¥l ST TP ISR T A& g 71
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ETETHT e HEZRTATH | “2%0 STefid ¥Rag (el S STl %I ITRr | SH (copy) el qug
TR g Fa F TR F 3 98 — IR (E R H ) SR AEdagER 2
T HieA SH | S &1 TR &1 e e (Fed) el ot €9 § ST el § diceh Wl &
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IR % YT SR ST dgaad, iR e = i g B a afE %
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T GAWHIT I1 GA: § A & — “Imitation for the poetics is the objective
representation in literature — what is our language we might call the imaginative

reconstruction of life.”*"!

18 Shastri, P.S., Aristotles theory of poetics and drama, p. 16
199 qT=T9TTE, 9.9 09

200 S AEATEAT (ATETeTe g f), F0EFT 2 0 ¢ FF =TT, 7. 9 ¢
201 James, R.A. Scott; The making of literature, 1958, London, p.53
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Concept of Danda in ancient India

(with special reference to Manu)
Anindita Adhikari*®

The four Upayas or approaches i.e. ways of realizing aim or object have existed since the
period of the Epic and Dharmasastra. The updyas are Sama, Dana, Bheda, Danda:
conciliation, gifts, rupture, and force— =T TUL.: ATHT FHAITTALZI ", By all the four
expedients a politic prince must arrange the neither friends, nor neutrals, nor foes are
superior to himself. In Sanskrit Literature the Upayachatusthaya or the four expedients and
the Tariya or fourth updya invariably means Danda or punishment. By the time of
Dharmasastra®®, Manu realized that the maintenance of law and order would not be without
an effective force behind it. About the 2nd or 3rd Century A.D., Manu, an important Hindu
Jurist, drew up the Dharmasastra code, which was called as Manusmyti. The term Danda is
derived from the Sanskrit term ‘Dam’ means check or to restrain and the term Dandda
means a stick, staff or rod, a symbol of authority and punishment. It has been justly remarked
that it is needed as retribution, restraint and reformation. Gautama points out that the word
Danda is derived from the root ‘Dam’ and the king should check the miscreants and wrong

doers by means of Danda®*.

The Ancient Indian science of law, which was essentially Hindu-ruled, was shaped by the
concept of ‘Dharma’, or rules of right conduct, as outlined in the various manuals explaining
the Vedic scriptures such as ‘Puranas’ and ‘Smrtis’. The King had no independent authority
but derived his powers from ‘Dharma’, which he was expected to uphold. Manusmrti dealt
with the duties of a king, the mixed castes, and the rules of occupation in relation to caste,
occupations in times of distress, expiations of sins, and the rules governing specific forms of
rebirth. Though a theoretical textbook, Manusmrti dealt with the practicalities of life and was
largely a textbook of human conduct. After Manu came Dharmasastras attributed to
Yajnavalkya, Visnu, Narada, Brahaspati, Katyayana, and others (Jayaswal 1930). The later
Dharmasastras were nearly pure legal textbooks. The Manusmrti was considered superior to
the other Dharmasastras (McGrath 2003). The Dharmasastras claimed to be divine in origin
and to have been passed on by ancient sages who cannot be identified as historical figures.
Manu was found as early as the Rig Veda (1200 BC), where he was described as Father
Manu, the progenitor of the human race. In the Satapatha Brahmana(900 BC), Manu was
depicted as the father of mankind when he followed the advice of a fish and built a ship in
which he alone among other men survived the great flood. The writers of the period under
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review gave their opinions on the same line in the matter of danda. Kalidasa beautifully
narrated the need of punishment of these who deserve it as necessary for preservation. This
idea is also reflected in the Mahabharata which state that “if by destroying an individual or a
whole family the kingdom becomes safe and danger-proof it ought to be done.”

In ancient India, Danda was generally sanctioned by the ruler, but other legal officials
could also play a part. The punishments that were handed out were in response to criminal
activity. In the Hindu law tradition, there is a counterpart to danda which is prayascitta®’, or
atonement. Whereas danda is sanctioned primarily by the king, prayascitta is taken up by a
person upon his or her own volition. Furthermore, danda provides a way for an offender to
right any violations of dharma that he or she may have committed. In essence, danda
functions as the ruler's tool to protect the system of life stages and castes. Danda makes up a
part of vyavahara or legal procedure, which was also a responsibility afforded to the king.

Manu's text, the Manusmrti or Manava Dharmasdastra is the earliest of the
Dharmasastras. Its date is uncertain, being somewhere between 200 BC and 100 BC. It
probably reached its present form around the second century BC. A seminal Hindu text, the
Manusmrti is important for its classic description of so many social institutions that have
come to be identified with Indian society (Olivelle 2004). In the section of the text on
Rdjadharma, the king's dharma, there are passages on Hindu law. The Laws of Manu drew
on jurisprudence, philosophy and religion to create an extraordinary, encyclopedic model of
how life should be lived, in public and in private, by oppressed castes as well as by priests
and kings, by women as well as by men (Doniger 1991). A few chapters deal with crime,
justice, and punishment. The system of law enforcement in ancient India was found to be
based on the Varna system and the Manusmrti defined crime and punishment for each Varna
in a vertical hierarchical mode. He provides for an authority in this world itself, with a duty
to punish the persons who have committed breaches of their duties. In this manner Manu
sanction consist of hope and fear. Hope to get the reward in the world which he firmly
believes to exist and fear because there is somebody in this world to subject him to physical
punishment. This philosophy of two-fold sanction is so deep seated and thus he identifies
punishment with law—“For the (kings) sake the lord formerly created his own son, Danda or
punishment, the protector of all creatures, (an incarnation of the law) formed by Brahman’s
glory.” Danda alone regulates over all creatures, it protects the people and remains awake
when the guardians of law are asleep and it is regarded as Dharma.

“Zug: oTiEd IS AT Tve ua AfHeerfa/
TUT; AT RIS 50 e+ Fage gam://268”

According to Manu the essential characteristic of law is Danda. As early as Vedic age
punishment was considered a matter of great social significance and it was supposed that
punishment removed the guilt of misdeed and the delinquent was then freed from the wrong
he had done. The Mahabharata also records that the king should set the criminal free from sin

7 ey AT q9: TR fae e Ssaa/
AU SRt w5/
268 Manusmrti. VIL 18
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by inflicting bestowing punishment in accordance with law. The early law givers gave their
variant opinions on the need of danda to check criminal behavior against the society.
According to Manu, danda was suggested by the sages in order to cure unrighteousness and
to preserve righteousness unhampered. He envisaged the idea of Matsyanyaya without

danda: “AfE T TR TS TS FUSIeA, ST fesd/
ST AT 39 TTEIT GAAT, TAATI//269”,

Visnu has pointed out that a king should show honour to the righteous and to impose
danda on the unrighteous. He further adds “Where punishment with a black hue and a red
eye advances with irresistible might, the king deciding causes justly, there the people will
prosper.” Kautilya was also eloquent about the need of danda to check the evil. The Matsya
Purana defines danda as suppressor of those who are unrestrained and punisher of those who
are imprudent. According to Narada wicked people should be punished by the king. A fire is
not polluted by burning so a king is not polluted by inflicting punishment or deserving
criminals.

Nature of Danda or Punishment:

The place of Danda is very unique in ancient India. For the protection of mankind Lord has
created king. There are many verses in the Manusmriti which identify punishment with the
king (Manusmriti. VIII-17). Manu strongly believed that the “danda” "the scepter”, a symbol
of the power and authority was created by God and only fear alone would make the human
beings to swerve not from their duties. Manu sturdily has advocated the theory of deterrence
as the purpose of punishment and the infliction of punishment should be according to the
principles of natural justice (Bose and Varma 1982). The king having fully considered the
time and the place of the offence, the strength and the knowledge of the offender should
justly inflict punishment on the offenders. Manu felt that only punishment can control all the
human beings in the earth and gave utmost importance to punishment. However, he is chary
of punishment given without proper judgment and felt that it may destroy the country”™.
Manu cautions the king that if he does not punish the offenders who are worthy of
punishment, then, the stronger would roast the weaker, like fish on a spit and a situation will
arise, where, might may overrule the right. In a country where punishment is not properly
inflicted, the ownership would not remain with any one; the lower ones would (usurp the
place of) the higher ones—" T 7 T AT HIEATY TaTT-AL-ITCHZ’1”, The Devas, the
Danavas, the Gandharvas, the Raksasas, and the bird and snake deities even give the
enjoyments due from then only, if they are tormented by the fear of punishment. The whole
world is kept in order only by punishment, because there is no one in the world who will
always act in a just manner. Only the fear of punishment runs the world. Manu also feared
that if there was no punishment then all castes (varna) would be corrupted (by intermixture),
all barriers would be broken through, and all men would rage (against each other) in
consequence of mistakes with respect to punishment. Manu has identified ten places on the
body in which punishment may be inflicted. The sexual organ, the belly, the tongue, the two

9 Ibid. VIL 20
lbid. VIL.14-19
7 Ibid. VIL21

hands, and fifthly the two feet, the eye, the nose, the two ears, likewise the (whole) bodies
are the ten places in a body fit for punishment. From this view, we also come to know that
Manu supported retributive justice. Manu is against unjust punishment and warns that unjust
punishment will destroy reputation among men, and fame (after death), and will cause even
in the next world the loss of heaven. Manu provides stages of punishment for an erring
person if he continues to do the crime, first by (gentle) admonition, afterwards by (harsh)
reproof, thirdly by a fine, after that by corporal chastisement. However, when the offender is
not able to restrain such offence even by corporal punishment, then the four modes co jointly
should be applied®™.

Types of Danda:

Different authors of law classified punishment differently. Manu, Yajnavalkya, and
Brhaspati referred to four types of Danda like Vak-danda or gentle admonition, Dhik-danda or

harsh reproof, Dhana-danda or fine and Badha-danda or corporal punishment—
“qREvE TAH FATg fARaveE qadwae/
AT eFaE q AHRUSH A TRH//27S.

“Let him punish first by gentle admonition, afterwards by harsh reproof, thirdly by a
fine and after that by corporal chastisement”. But when cannot restrain such offenders even
by corporal punishment then let him apply to them even all four.

Admonition is to be used first, and then censure. Both admonition and censure are the
lowest and least severe of the possible punishments because neither inflicts physical pain or
loss of property. A fine is to be imposed when damage is done to another; the amount of the
fine is dependent on many factors. In the ancient Hindu tradition, it was generally accepted
that if a Kshatriya, a Vai$ya, or a Siidra was not able to repay the fine, then the offender was
made to perform manual labor. However, it was expected that Brahmins would pay the fine
in installments. The last resort was to imprison the offender if the offender could not perform
manual labor. It appears from the early legal writings that no one was exempt from royal
punishment whether he is the friend, brother, priest or parents of the king?’*. Manu also states
that the different types of punishments may be combined to serve as a just punishment. To
these Brhaspati also added banishment. Narada however made a board of two fold division
of punishment. He further subdivided corporal punishment into two groups and monetary
punishment into more of three types, namely execution, fines and corporal punishment.
Katyayana also made mention of monetary and physical punishments.

Manu has strictly followed the Varna system. We can see the different kinds of
punishment based on Varna. A Kshatriya, having defamed a Brahmin, shall be fined one
hundred panas; a Vai$ya one hundred and fifty or two hundred; a Siidra shall suffer corporal
punishment. A Brahmin shall be fined fifty panas for defaming a Ksatriya; in the case of a

272 Ibid. VIIL 124-130
73 Ibid. VIIL129
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Vaisya the fine shall be twenty-five panas; in the case of a Siidra twelve. For offences of
twice-born men against those of equal caste (varna, the fine shall be) also twelve panas; for
speeches, which ought not to be uttered, that (and every fine shall be) double. A once-born
man (a Stidra), who insults a twice-born man with gross invective, shall have his tongue cut
out. If a Siidra mentions the names and castes (varna) of the (twice-born), an iron nail, ten
fingers long, shall be thrust red-hot into his mouth. If a Siidra arrogantly teaches Brahmins
their duty, the king shall cause hot oil to be poured into his mouth and into his ears’”. A
Person who through arrogance makes false statements regarding the learning (of a caste-
fellow), his country, his caste (varna), or the rites, by which his body was sanctified, shall be
compelled to pay a fine of two hundred panas. A Person even in accordance with the facts
contemptuously calls another man one-eyed, lame, or the like (names), shall be fined at least
one kﬁrsﬁpanam—

“HTOT AT-TAT AT A A AT AT T
TEAT AT FAT AT TUL FHTITI AT,

He who defames his mother, his father, his wife, his brother, his son, or his teacher,
and he who gives not the way to his preceptor, shall be compelled to pay one hundred
(panas). For mutual abuse by a Brahmana and a Ksatriya a fine must be imposed by a
discerning (king), on the Brahmin the lowest amercement, but on the Ksatriya the
middlemost. A Vai§ya and a Stidra must be punished exactly in the same manner according
to their respective castes, but the tongue of the Stidra shall not be cut out?”®

We can also see the different kinds of punishment based on Varna, in cases of
physical assault. With whatever limb a man of a low caste does hurt to (a man of the three)
highest (castes), even that limb shall be cut off. A Siidra who raises his hand or a stick, shall
have his hand cutoff; he who in anger kicks with his foot, shall have his foot cut off. A low-
caste man, who tries to place himself on the same seat with a man of a high caste, shall be
branded on his hip and be banished, or (the king) shall cause his buttock to be gashed. If out
of arrogance a Siidra spits (on a superior), the king shall cause both his lips to be cut off; if
he urines (on him), the penis; if he breaks wind (against him), the anus. If he lays hold of the
hair (of a superior), the (king) should unhesitatingly cut off his hands, likewise (if he takes
him) by the feet, the beard, the neck, or the scrotum?”.

> Ibid, VIIL272

78 The word Karsapana referred to gold , silver and copper coins weighing 146.5 grains or 80 ratis, these coins the
earliest square in shape followed the ancient Indian system of weights described in Manusmrti—“FTaTTorEq
forserearfea® . #ftfF: Wor:” . Here it is noted that the English word “cash’ is derived from the Sanskrit word
‘karsa’. The punch marked coins were called karsapana because they weighed one karsa each.

77 Ibid. VIIL.274
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FIY TEAT EEAT SR At/
TR F frarar gueg w7/ /

A person, who damages the goods of another, be it intentionally or unintentionally,
shall give satisfaction to the (owner) and pay to the king a fine equal to the (damage). In the
case of (damage done to) leather, or to utensils of leather, of wood, or of clay, the fine (shall
be) five times their value; likewise in the case of (damage to) flowers, roots, and fruit**’.

Manu has deeply emphasized the punishment of violent crimes. A king who wishes to
attain Indra's throne and win imperishable and eternal fame, should never, even for a
moment, overlook the man of violence. A violent man is to be regarded as the very worst
kind of criminal, worse than one who is guilty of verbal abuse or theft or one who beats
another with a stick. A king who tolerates the perpetrator of violence quickly goes to his own
destruction and incurs hatred. Neither for friendship's sake, nor for financial gain, however
high, may the king set free men of violence who are the cause of terror to all living beings.
In the prevention of violent crimes, Manu has provided the right of private defence. Twice-
born men may take up arms when they are hindered in the fulfillment of their duties, to
protect the twice-born castes (varna) in (evil) times, in their own defence, in a strife for the
fees of officiating priests, and in order to protect women and Brahmins—

TR TP qut AT AT ord e
FArom a7 =t aErriEeg 7 /et

It may sound grim that Manu was suggesting the use of violence; however, it is
recognition of a fundamental human right, the right to use violent means to resist violence.
The law is explicit; it gives each person an absolute right to defend himself against armed
attack, even if it costs the attacker his life. It asserts that right even when the attacker is one's
guru or a learned Brahmin, two persons whom one would normally regard as sacrosanct. It is
also astonishing to note that Manu did not show any leniency for any Varna person with
regard to violent offences.

Manusmrti divides crimes in to 18 types (Buhler 1984; Chakraborti 1996). They are
(1) non-payment of debts, (2) deposit and pledge, (3) sale without ownership, (4) concerns
among partners, and (5) resumption of gifts (6) Non-payment of wages, (7) non-performance
of agreements, (8) rescission of sale and purchase, (9) disputes between the owner (of cattle)
and his servants, (10) disputes regarding boundaries, (11) assault and (12) defamation, (13)
theft, (14) robbery and violence, (15) adultery (16) Duties of man and wife, (17) partition (of
inheritance) (18) gambling and betting.

The enumeration of these topics of crime is not based upon any scientific
classification. Punishment figures so very largely in the scheme, Manu provides punishment
for a plaintiff who does not speak in the court, fine on the hired servant who without being ill
fails to perform his work, punishment from the realm for a person belonging to a corporation
for having broken an agreement for avarice, fine on a herdsman who allows the cattle to do
mischief, etc. Thus in the topic of non-payment of debts, duties between the master and the
servant, non-payment of wages, non-performances of agreements though other remedies
figure prominently punishment is used on those who intentionally fail to perform their duties.

0 Manusmrti, VIIL288-289
21 Ibid, VIIL348.
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But it may be noted that the kind of punishment provided usually is in the form of fine and
also form the major part in the topics of assaults, defamation, theft, robbery, violence and
adultery. Here we see that Manu has treated these topics differently from the rest.

Conclusion:

Danda or punishment occupies a high position and is the master of everything, for
everything depends upon Danda or punishment. The object of punishment is not to inflict
pain but the idea of correction is involved. No understanding of Hindu society is possible
without the essence of danda, and in the richness of its ideas, its aphoristic profundity, and its
relevance to universal human dilemmas. Manu stands beside the great epics, the
Mahabharata and the Ramayana. Many commentators find Manu contradictory and
ambiguous and others perceive a clear thematic integrity (Penguin 1991; Doniger 1991).
Even after several centuries, it still generates controversy, with Manu's verses being cited in
support of the oppression of women and members of the oppressed castes (Olivelle 2004).
Manu gave directions on the nature of punishments; he paid more attention to the
discriminative authority of king. Perhaps, the most striking aspect of Manu’s work under
study is the fact that these observations were made many centuries ago. And as such, it gives
a clear insight into the social atmosphere of that age. Manu’s emphasis on duties also needs a
close attention even today.
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